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JUNE 24, 2014, OVERSIGHT HEARING ON “THE U.S. FISH AND WILDLIFE SERVICE’S PLAN TO IMPLEMENT A BAN ON COMMERCIAL TRADE IN ELEPHANT IVORY”
Introduction
The Association of Art Museum Directors (the “AAMD”) is a professional organization consisting of approximately 240 directors of major art museums in North America.  The purpose of the AAMD is to support its members in increasing the contribution of art museums to society.  
The AAMD supports the efforts of the U.S. Fish and Wildlife Service (“FWS”) and the international community to address the threats to wildlife, including elephants, in a responsible and measured approach.  Museums have a significant role to play, particularly as educators and communicators.  At the same time, museums have a responsibility to protect, conserve, and display works of art that represent the creativity of the human spirit.  That creativity expresses itself in many mediums and in the past, quite legitimately, through works that include elements of species that are now endangered or threatened.
The implementation of a complete ban on the commercial trade in elephant ivory would deal a severe blow to museums in carrying out their primary responsibility of protecting, conserving, displaying and sharing works of art from all ages in all mediums.  Art museums in the United States[footnoteRef:1] (individually, a “U.S. Art Museum”) have a long history of complying with CITES and national laws designed to protect endangered and threatened species, such as the Endangered Species Act, which for decades have allowed U.S. Art Museums responsibly to acquire, exhibit and make direct loans of legally acquired artwork containing elements of elephant ivory, and other endangered or threatened species. [1:  The AAMD is not in a position to speak on behalf of all museums in the United States, but there does not appear to be a compelling reason not to make this exception applicable to any museum that meets the definition in 45 CFR § 1180.2.] 

The FWS Director’s Order 210 (“Director’s Order”), not only through its specific prohibitions, but also through the resulting confusion within the art world, has had a significant negative impact on the ability of U.S. Art Museums to carry out their mission.  Specifically, two vital components of museum activities have been impacted; the ability of U.S. Art Museums to acquire new works and the ability of U.S. Art Museums to take part in exchanges of international exhibitions and direct loans with foreign lenders. 
Areas of Concern
Acquisitions:  A major concern for U.S. Art Museums is their ability to continue to acquire works of art that contain elements of raw or worked African elephant ivory whether by purchase, gift or bequest both domestically and abroad.  Additions to an art museum’s permanent collection are done through a rigorous process known as accessioning, whereby the museum not only acquires a work of art, but commits to its long-term care and conservation.  Only rarely are works ever removed from the permanent collection.  As a result, acquisition by a U.S. Art Museum effectively removes these items from the trade and allows them to be studied, researched and displayed for the benefit of the public, scholars and students.  Unfortunately, actions by the FWS have limited the ability of U.S. Art Museums to accept donations and acquire works of art containing African elephant ivory.
Donations:  U.S. Art Museums acquire approximately 80% of their collection through generous donations that allow the American public to see works that many museums could never afford to purchase.  Currently, there is confusion about whether an individual in lawful possession of a work of art containing raw or worked African elephant ivory may donate that work to a U.S. Art Museum and take a tax deduction or if this donation would constitute a post-February 25, 2014 transfer for financial gain or profit.  Under the Director’s Order , if a work has been transferred for financial gain or profit after February 25, 2014, there would be a bar to import of the item to the United States.  As a result, such a work would be ineligible for loans outside the United States because the work could not be returned to the U.S. Art Museum.  
When a donor donates a work of art, often worth hundreds of thousands of dollars, and takes a tax deduction, even at the highest marginal bracket, the donor is still, on a net basis, giving away more than half of the fair market value of the donated work.  The FWS should clarify that a donor may take a tax deduction for a gift to a U.S. Art Museum and that doing so does not create a post-February 25, 2014 gain event, provided that the donor does not receive any substantial benefit in exchange (as defined by the Internal Revenue Service).[footnoteRef:2]   [2:  As set out in Revenue Procedure 90-12, 1990-1 C.B. 471, and Revenue Procedure 92-49, 1992-1 C.B. 987.] 

Similarly, if an object that was legally purchased after February 25, 2014 were to be donated to a U.S. Art Museum, whether or not the donor takes a tax deduction, the museum that accepts such a gift could not loan the object to a foreign exhibition or make a direct loan to a foreign museum because the work was involved in a commercial transaction after February 25, 2014 and, therefore, could not be re-imported to the United States to be returned to the U.S. Art Museum.  The FWS should add an exception for purchases legally made after February 25, 2014 and donated to a U.S. Art Museum in addition to clarifying that the donation is not a financial gain or profit transaction occurring after February 25, 2014, as discussed above.
Acquisitions Abroad:[footnoteRef:3]  The new criteria limiting the ability of U.S. Art Museums to import items containing African elephant ivory lawfully acquired abroad are too narrow and severely limit the ability of museums to fulfill their mission.  The Director’s Order has made illegal the importation for commercial purposes of works of art containing ivory, most importantly for U.S. Art Museums including those containing ivory that is at least 100 years and often centuries old.  As a result, while foreign markets continue to function with great works of art containing ivory sold on a regular basis, those works can no longer be acquired by U.S. Art Museums.  Rather, they become part of foreign private or public collections and are lost to the American public.  This is not an issue of recently acquired ivory.  Art museums buy works of art – not ivory.  They buy those works based on rigorous scholarship and research.  When a museum determines to acquire, for example, a medieval reliquary carved from ivory or a Greek plaque of a warrior from 1400 B.C., the museum’s identification of the object as medieval or as ancient Greek means, by definition, that the ivory it contains is centuries old and, therefore, presents no threat to the current plight of elephants.  U.S. Art Museums should be permitted to continue to acquire these works – antiques as defined by statute – and to import them into the United States for the benefit of the public in the United States.   [3:  This paper does not address the proposed ban on commercial sales in the United States as others will undoubtedly address that issue, but the AAMD does support a continued, carefully regulated United States market for verifiable antiques containing ivory.] 

Exhibition and Direct Loans:  The ability to move works of art containing ivory in and out of the United States in connection with exhibitions abroad and exhibitions in the United States and direct loans to and from foreign lenders and borrowers is essential to the mission of museums.  The Director’s Order, not only through its specific prohibitions, but also through the resulting confusion within the art world, has had a significant negative impact on the ability of U.S. Art Museums to create, organize, effectuate or participate in international exhibitions and to make or receive direct loans of objects containing African elephant ivory.  Foreign lenders are reluctant to loan such works of art to U.S. Art Museums because of concern that the works will not be returned.  U.S. Art Museums are concerned about lending to foreign venues for fear that the works will not be able to be re-imported into the United States.[footnoteRef:4]  There is no indication that any of this movement in the past has been illegal or inappropriate and, at least in the experience of AAMD, these loans have routinely been made in full compliance with CITES and other applicable laws.  The procedures for these loans should not change from the rules and regulations applicable to such loans prior to February 25, 2014. [4:  While the terms re-exported and re-imported are often used, and are used in this paper, to describe a work of art that is going out of and coming back in to the United States or coming into and going back out of the United States, they are, under certain circumstances, a misnomer, as they imply previous movement across U.S. borders, whereas in fact, works made in the United States may never have been previously removed.] 

In the context of the non-commercial import and export of a work of art containing African elephant ivory, the work should be permitted to be imported and exported and re-imported and re-exported, provided that a U.S. Art Museum certifies to the FWS that the work: 
is more than 100 years old, based on certified documentation of ownership, qualified appraisal, or other accepted methods of proving an object’s provenance; 
is reasonably believed to include African elephant ivory; 
has not been repaired or modified with any part of any such species on or after December 28, 1973; and 
was either legally imported prior to September 22, 1982 or thereafter entered through a port designated for import of ESA antiques or was created in the United States and never imported. 
Conclusion
While AAMD supports the efforts of the FWS to curtail the illegal wildlife trade and protect endangered and threatened species, including the elephant, a complete ban on commercial trade in African elephant ivory would have dramatic and far reaching implications for the U.S. Art Museum community and severely impair museums’ ability to fulfill their mission.  Restricting the trade in illegally acquired African elephant ivory should not deny to the public of the present the work of artists of the past.
The Director’s Order addresses not only the FWS’ plan to implement a ban on commercial trade in elephant ivory, but many additional limits on commercial and noncommercial activities involving elephant ivory, rhinoceros horn, and parts and products of other species listed under the Endangered Species Act.  The AAMD has concerns about the numerous implications of the Director’s Order and other actions proposed by the FWS which significantly impact the ability of museums to fulfill their mission, however, as this hearing is strictly on the plan to implement a ban on commercial trade in elephant ivory, the AAMD has not addressed its other concerns in this statement.  The AAMD would be glad to provide a more comprehensive statement regarding its concerns with the FWS’ actions generally to the extent it would be helpful to the Subcommittee on Fisheries, Wildlife, Oceans and Insular Affairs.
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